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Ottawa, Wednesday, May 30, 2001

File No.: PR-2000-059

IN THE MATTER OF acomplaint filed by P&L Communications
Inc. under subsection 30.11(1) of the Canadian International
Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47,

AND IN THE MATTER OF adecison to conduct an inquiry into
the complaint under subsection 30.13(1) of the Canadian
International Trade Tribunal Act.

DETERMINATION OF THE TRIBUNAL

Pursuant to subsection 30.14(2) of the Canadian International Trade Tribunal Act, the Canadian
International Trade Tribunal determinesthat the complaint isvalid.

Pursuant to subsection 30.16(1) of the Canadian International Trade Tribunal Act, the Canadian
International Trade Tribuna awards P&L Communications Inc. its reasonable costs incurred in filing and
proceeding with this complaint but, subject to the coststhat might be incurred in findizing this award, limits
these cogts up to and including consideration by P& L Communications Inc. of the Department of Public
Works and Government Services letter of March 14, 2001, filed with the Canadian International Trade
Tribuna in lieu of the Government Ingtitution Report.
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IN THE MATTER OF acomplaint filed by P&L Communications
Inc. under subsection 30.11(1) of the Canadian International
Trade Tribunal Act, R.S.C. 1985 (4th Supp.), c. 47,

AND IN THE MATTER OF adecison to conduct an inquiry into
the complaint under subsection 30.13(1) of the Canadian
International Trade Tribunal Act.

STATEMENT OF REASONS
COMPLAINT

On February 8, 2001, P&L Communications Inc. (PLCom) filed a complaint with the Canadian
International Trade Tribuna (the Tribuna) under subsection 30.11(1) of the Canadian International Trade
Tribunal Act' concerning the procurement, on a sole-source basis, from Densan Conaultants Limited
(Densan) (Salicitation No. 39014-010701/A) by the Department of Public Works and Government Services
(the Department) of an eectronic media monitoring system for the Canadian Food Ingpection Agency
(CHA).

PLCom aleged that, contrary to severa articles of the North American Free Trade Agreement® and
the Agreement on Internal Trade,® the Department, in conducting this procurement, resorted to limited
tendering procedures on the bass of an unfounded redtrictive specification, thus discriminating against
PLCom and failing to provide it with an equa opportunity to compete.

As a remedy, PLCom requested that the Advance Contract Award Notice (ACAN) and related
contract be suspended pending the Tribunal’s investigation and that a competitive procurement process,
with a technical specification alowing for functiona equivaents to Microsoft software, be held for this
requirement. In the dternative, PLCom requested to be compensated for the profits that it lost and the
reasonable codts that it incurred in preparing a response to this solicitation and in proceeding with this
complaint.

On February 13, 2001, the Tribunal informed the parties that the complaint had been accepted for
inquiry as it met the requirements of subsection 30.11(2) of the CITT Act and the conditions set out in
subsection 7(1) of the Canadian International Trade Tribunal Procurement Inquiry Regulations* That
same day, the Tribund issued an order postponing the award of any contract in connection with this
solicitation until the Tribuna determined the validity of the complaint. On March 14, 2001, the Department
filed aletter with the Tribund, in lieu of the Government Ingtitution Report (GIR) required by rule 103 of
the Canadian International Trade Tribunal Rules® On March 26, 2001, PLCom filed comments on this
letter with the Tribuna in which it made alegations as to the reasons why the Department was not filing a

1. R.SC. 1985, c. 47 (4th Supp.) [hereinafter CITT Act].

2. 321.L.M. 289 (entered into force 1 January 1994) [hereinafter NAFTA].

3. 18 duly 1994, C. Gaz. 1995.1.1323, online Internal Trade Secretariat <http://Mww.intrasec.mb.caleng/it.htm>
[hereinafter AIT].

4. SO.R./93-602 [hereinafter Regulations].

5. SO.R/91-499.
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proper GIR in this matter. On March 28, 2001, in light of the seriousness of the alegations made by
PLCom, the Tribund requested that the Department comment on PLCom’ s submissions of March 26, 2001.
On April 6, 2001, the Department filed its commentsin response.

Given that there was sufficient information on the record to determine the validity of the complaint,
the Tribunal decided that a hearing was not required, nor was the additional information that PLCom wished
tofile, and disposed of the complaint on the basis of the information on the record.

PROCUREMENT PROCESS

On January 10, 2000, the CFIA received a “Needs Analysis’ report (the report) from a consultant
concerning the CHIA’ s requirement for the el ectronic media monitoring system. The report recommended a
solution from a private sector company and advised that three options were available, two from Densan and
one from PLCom. The report aso recommended the acquisition of one of the eectronic media monitoring
systems offered by Densan. The report indicated that the CFIA could lease the éectronic media monitoring
system from Densan for atwo-year period without acompetitive procurement process.

On February 29, 2000, the CH A issued a six-month |lease for the system with Densan in the amount
of $23,320. On October 2, 2000, the arrangement was extended for a further six months and the value of the
lease was increased to a maximum of $36,640.

In November 2000, the CFIA decided to sole-source the acquigtion of the system to Densan and
issued a requisition to the Department to that effect on November 23, 2000. On December 29, 2000, the
Department published an ACAN for this requirement on Canada’ s Electronic Tendering Service (MERX).
The ACAN closed on January 15, 2001. The ACAN indicates that the solicitation is covered by NAFTA
and the AIT and that a non-competitive procurement Strategy is being used for reasons of “Exclusve
Rights’. The ACAN aso indicates that “[slection 6 of the Government Contract Regulations is being
invoked in this procurement as only one person or firmis capable of performing the contract.”

After indicating that Articles 506(12)(a) and (b) of the AIT and Articles 1016.2(b) and (d) of
NAFTA apply to the procurement, the ACAN st out the reasons for Single tendering:

Only onefirmis cgpable of performing the contract

- Only company with loca support

- Only company with anaytica component

- Only company with experience in working with redio and television

- Only company with detail, robust and most comprehensive search engine.

On January 12, 2001, PLCom advised the Department, by telephone, that it would submit a written
gatement of capabilities and would request that a competitive procurement be held. On January 15, 2001,
PLCom submitted a written response to the ACAN. On January 25 and 29, 2001, the Department informed
PLCom that the product that it proposed did not meet the mandatory requirements of the ACAN and that its
chalenge was therefore dismissed. On February 8, 2001, PLCom filed this complaint with the Tribund. On
March 2, 2001, the CFIA advised the Department to cancel the proposed sole-source procurement to
Densan. On March 3, 2001, the lease arrangement with Densan was further extended to June 30, 2001,
pending the Tribund’s decison in this matter. That last amendment increased the vaue of the leasing
agreement to $41,300.
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POSITION OF PARTIES
Department’sPostion

On March 14, 2001, the Department explained its position in aletter addressed to the Tribund:

[The Department] wish[es] to advise you that the subject solicitation in this matter ... has been
cancelled.

Subsequent to the issuance of the subject solicitation, CFIA became aware of the existence of a
media monitoring system developed by another federad government department that is available to
al federa government departments and agencies. CHIA is currently evaluding this system to
determine whether it meets CHA'’s requirements. It expects to complete this evauation by
mid-April, 2001, athough operationa factors may require additional time.

If, as a result of this evaluation, CFIA concludes that this system does not meet CHA's
requirements, then CFIA will consider the options available to it at that time. CFIA may conclude
that it does not require an electronic mediasmonitoring system at this time. If it is determined that
such a system remains a requirement, then CHA will submit a new requigtion to [the Department]
requesting the initiation of anew competitive procurement solicitation for such a product.

In concluding, the Department submitted that, under the circumstances, PLCom'’s only entitlement
to relief might be with respect to complaint costs.

Inits comments of April 6, 2001, to the Tribuna, the Department submitted that PLCom had raised
new issuesin its response to the Department’ s letter of March 14, 2001, namely whether the CFIA acted in
bad faith or in a grosdy negligent manner in carrying out the procurement, or whether it intentionaly
provided inaccurate information to the Tribund, thereby injuring the integrity and credibility of the
procurement process. The Department further submitted that PL Com raised these new issuesto found anew
claim for compensation.

The Department and the CFIA took issue with the unfounded dlegations contained in PLCom’s
comments. The Department submitted that these new alegations were specious, disingenuous, without
proper foundation, unsupported by any evidence and without merit. The Department submitted that there
had been no injury to PLCom because no contract was awarded pursuant to the ACAN procurement
procedure. The Department asserted that PLCom would be afforded the opportunity to compete should
there be a requirement to procure the system from the private sector.

The Department added that PLCom’s “surmising” with respect to the late filing of the GIR is
vexatious in naure. The Depatment submitted that the late filing of the GIR was clearly a mistake
attributable to asmple human error brought about by an office move.

The Department further submitted that, considering the Tribund’ s procurement review processisto
facilitate an expeditious inquiry into bid challenges, it would not be appropriate to file a GIR that would
defend the continuation of an ACAN procurement process that was terminated and where agreement now
exigts to invoke competitive tendering should the need for an eectronic media monitoring system continue
to exis.

Concerning the principa matter at issue, i.e. the intended sole-source award to Densan, the
Department submitted that the facts are straightforward and do not provide support for the speculative
chargeslaid by PLCom in its comments on the GIR.
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With respect to the CHA'’s lack of knowledge of the in-government NewsDesk system, the
Department submitted that PLCom had established no connection between the CFIA’ s aleged misconduct
or negligence and any dleged injury or prejudice caused to it. The Department submitted that PLCom was
not prejudiced in any way by the fact that the NewsDesk system was not eval uated at the time of the original
lease to Densan. The Department submitted that PLCom was disadvantaged, not by the absence of an
examination of the NewsDesk system in the report, but by the fact that the consultant hired by the CHA
recommended one of the Densan solutions over PLCom'’ s solution. In addition, the Department submitted
that it is illogica and unreasonable for PLCom to attempt to manufacture some bass for liability for
punitive damages, which would impose upon the Crown the duty to be informed of every commercia or
governmental technology solution available in the marketplace when preparing a solicitation. The trade
agreements, the Department submitted, do not impose such an obligation.

What is important, the Department concluded, is that the sole-source procurement has been
cancelled and, should the need for the e ectronic mediamonitoring system perss, it will be fulfilled through
open tendering procedures.

PL Com'sPodtion

PLCom submitted that the Department should file a proper GIR in the matter and argued that the
withdrawal of the solicitation is not a proper explanation for the CHA’s dubious actions in this case.
PLCom indicated that it was disgppointed that the CHA had chosen not to explain its actions or even to
attempt to judtify its conduct under the trade agreements. PLCom submitted that one could only conclude
from thislack of response that the CFIA agrees with the submissions and groundsin PLCom’s complaint.

PLCom submitted that it is confounding and inconsistent, if not disingenuous, for the CFIA to now
argue that its requirement may no longer exist. Indeed, PLCom argued, the ACAN confirmed that officids
at the CFIA dready had decided to award a contract to Densan. The CFIA officids not only had decided
that a requirement existed, but they had adso decided what the requirement entailed, who the contract
awardee would be, and what the terms and specific price would be. The CFIA officids had aso, by the very
terms of the ACAN, done sufficient research to determine that the contract was subject to NAFTA and the
AIT, that the judtifications for sole-sourcing applied, and that Densan alegedly had “exclusve rights’.
Moreover, PLCom submitted that the CH A had alegedly entered into a forma agreement with Densan to
rent its software prior to the ACAN.

PLCom later submitted that the admisson in the Department’s letter of March 14, 2001, that the
CFIA only became aware of the existence of the NewsDesk system developed by the Department of the
Solicitor Generd after the issuance of the solicitation is staggering. PLCom submitted that the NewsDesk
system is well known in the Ottawa media monitoring milieu and anyone who carried out the most basic
research on the sate of the industry would have discovered its existence. PLCom further submitted that it
dretches credibility to suggest that the CHA did not know about this eectronic media monitoring system
before issuing the ACAN, particularly so given the knowledge and expertise of the consultant hired by the
CFlA to advise on this procurement.

PLCom submitted that, if the CFIA did not know about the NewsDesk system before issuing the
ACAN, it faled to carry out the most perfunctory verifications about what is available on the market before
deciding to purchase a syssem from Densan. Therefore, PLCom submitted, the CFIA’s assertion in the
ACAN about the unique characteristics of the Densan system and the alleged “exclusive rights’ attached
thereto was made without any basis or verification. In so doing, PLCom submitted, the CFIA ether willfully
sought to avoid its obligations under the trade agreements or acted in a reckless and grosdy negligent
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manner. Either way, PLCom submitted that the CFIA subverted the goals of the trade agreements and
caused injury to the credibility and integrity of the procurement process.

In light of the above, PLCom submitted that the CFIA should be ordered to pay compensation
reflecting that injury in line with the principles laid out by the Tribuna in file No. PR-99-035.° PLCom
submitted thet, if the CHA knew or willfully ignored at the time of the issuance of the ACAN that the
NewsDesk system exigted, then it intentionally provided inaccurate information to the Department and the
Tribund, subverting the goals of the trade agreements and injuring the integrity and credibility of the federal
procurement system.

TRIBUNAL'SDECISION

Section 30.14 of the CITT Act requires that, in conducting an inquiry, the Tribund limit its
congderation to the subject matter of the complaint. Furthermore, a the conclusion of the inquiry, the
Tribunal must determine whether the complaint is valid on the basis of whether the procedures and other
requirements prescribed in respect of the desgnated contract have been observed. Section 11 of the
Regulations further provides that the Tribund is required to determine whether the procurement was
conducted in accordance with the requirements of the applicable trade agreements.

Article 1016 of NAFTA provides that an entity may, in certain circumstances and subject to certain
conditions, use limited tendering procedures provided that such procedures are not used with a view to
avoid maximum possble competition or in a manner that would congtitute a means of discrimination
between suppliers of the other parties or protection of domestic suppliers. Article 506(12) of the AIT
provides that, where only one supplier is able to meet the requirements of procurement, an entity may, in
certain circumstances, use limited tendering procedures.

In this ingtance, the Department and the CHA have conceded that at least two suppliers, Densan
and PLCom, were capable of meseting the requirements of this procurement. On this basis, the Tribund
determines that the conditions set out in Article 1016 of NAFTA and Article 506(12) of the AIT to use
limited tendering procedures do not exig in this ingance and that the complaint is therefore valid. In its
letter, the Department clearly admitted that it was a mistake to have issued an ACAN in this case and
proposed to submit this requirement to open tendering procedures should there il be a need to acquire a
system from the private sector.

In principle, the filing by the Department of a letter in lieu of the GIR to speed up proceedings and
to minimize codts to parties is appropriate when the government is conceding the case brought againd it.
However, given the serious dlegations made by PLCom in response to the letter filed by the Department in
lieu of the GIR, the Tribuna requested that the Department supplement its|etter.

Based on the letter submitted by the Department on April 6, 2001, the Tribunal is of the view that
the quedtion as to whether the Department and the CFIA should have been aware of the existence of the
NewsDesk system at the time they initiated this procurement is not at issue. As well, the Tribuna has
carefully reviewed the submissons filed by the parties and is of the view that the degree of prgudice
experienced by PLCom in this case cannot be equated to the degree of prejudice that Dr. Luik experienced
infile No. PR-99-035. With respect to the time for filing the letter in lieu of the GIR, the Tribund is satisfied
that the short delay in filing was due to an inadvertent human error and did not cause prgjudice to PLCom.

6. ReComplaint Filed by Dr. John C. Luik (28 March 2000).
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It was made clear to PLCom in the Department’s letter responding to the complaint that the
Department and the CH A had improperly invoked limited tendering proceduresin thisinstance and that the
government was prepared to correct the dtuation in a manner that accommodated PLCom'’s request for
remedy, and PLCom'’ s alegations appear to the Tribund to be unfounded. Therefore, the Tribunal will limit
its award for complaint costs up to and including consderation by PLCom of the Department’s letter of
March 14, 2001, filed with the Tribund in lieu of the GIR. In the Tribund’s opinion, PLCom should
support its cogts for pursuing the matter further.

DETERMINATION OF THE TRIBUNAL

In light of the foregoing, the Tribuna determines that this procurement was not conducted in
accordance with the provisions of the applicable trade agreements and that the complaint istherefore vaid.

Pursuant to subsection 30.16(1) of the CITT Act, the Tribund awards PLCom its reasonable costs
incurred in filing and proceeding with this complaint but, subject to the costs that might be incurred in
finalizing this award, limits these cogts up to and including consderation by PLCom of the Department’s
letter of March 14, 2001, filed with the Tribunal in lieu of the GIR.

PatriciaM. Close
PatriciaM. Close
Presding Member




